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Preliminary Statement 


The United States of America respectfully suggests 
that this Court grant the petition of the Equal Employ- 
ment Opportunity Commission (hereinafter “E.E.0.C.”) 
for rehearing and suggestion for rehearing in banc, of 
the opinion of a panel of this Court (Timbers, Gurfein 
and Van Gra..-eiland, J.J.), filed Murch 21, 1977, revers- 
ing a judgment of liability against Local 15 entered in 
the United States District Court for the Southern Dis- 
trict of New York and remanding for a reconsideration 
of the order for relief entered by the district court. 
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E.E.0.C. v. Local 14, International Union of Operating 
Engineers, et al., No. 76-6150, slip. op. 687 (2d Cir. 
March 21, 1977). 


Reasons For Amicus Curiae Position of the 
United States of America 


This amicus curiae brief in support of the E.E.0.C.’s 
petition for rehearing and suggestion for rehearing in 
bane is submitted by the United States of America for 
two reasons. 


First, this case was filed on behalf of the United 
States of America by the United States Attorney for the 
Southern District of New York, and tried and handled 
by that office in the district court. Because it handled 
the trial of this matter, which has a lengthy record, the 
office of the United States Attorney for the Southern 
District of New York is most familiar with the facts, 


and a careful review of the panel’s decision makes it 
clear that in a number of significant respects the de- 
cision is premised on certain factual errors. 


Second, the United States of America still has ex- 
clusive authority on behalf of the federal government 
for the judicial enforcement of Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000e-5(f), with respect 
to public employees. The panel’s decision, if left un- 
altered, may affect the efforts of the United States of 
America to enforce Title VII against public employers. 


Reasons for the Petition 


The panel’s decision in this case should be reheard, 
preferably by an in bane Court, for six reasons. 


First, Local 15’s post-Civil Rights Act minority ad- 
missions rate was not 20%, as represented to and then 
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used by the panel to negate the findings of discrimination 
by Local 15. The true figure, based on the same trial 
record used by Local 15 for its calculations, is 9.5%. 
Accordingly, no matter how the comparative minority 
work force is defined and calculated, a prima facie case 
of discrimination by Local 15 was established and should 
have been affirmed. 


Second, assuming it is proper to use the areas of 
union members’ residences to define the relevant work 
force area (here, Northeastern New Jersey and the New 
York SMSA), Local 15 also miscalculated the minority 
percentage of the work force of this area to be 16.2%. 
The actual figure, based on the same source of data for 
the evidence advanced for the first time by Local 15 to 
the panel, is approximately 24.1%. Thus using Local 
15’s own suggested geographic area to define the relevant 
work force, there was still an overwhelming prima facie 
case. 


Third, the panel erred in concluding that the district 
court chose the wrong geographic area. The district 
court’s use of New York City was consistent with other 
Second Circuit cases and the cases relied upon by the 
panel. 


Fourth, the panel’s apparent singular focus on the 
areas where union members reside is not the most reliable 
criteria to determine the relevant geographic area for 
statistical purposes in all cases. Moreover, it may cause 
substantial confusion among the district courts in this 
Circuit. 


Fifth, the overwhelming evidence, including all proof 
Local 15 was able to offer, and the distric* court’s specific 
finding of Local 15’s past and continuing discriminatory 
practices, compel the affirmance of Local 15’s liability, 
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even in the absence of the statistically proven prima facie 
case. By reversing, the panel has turned the use of 
statistics on its head in Title VII cases. In the face of 
this record of actual discriminatory treatment of minori- 
ties, as strong as any other case brought by the Govern- 
ment in the Southern District of New York, the panel’s 
decision was unwarranted and if left unchanged, will 
thwart the effective enforcement of Title VII in this 
Circuit. 


Sixth, the remand of relief, at least as to the unions, 
which were fully heard on this matter below, was im- 
proper. Every aspect of the district court’s affirma- 
tive relief was warranted by the full record before the 
district court and well within the discretion of district 
court. Each element thereof has been affirmed previously 
by this Court in cases involving no more proof than was 
before the Court here. If such relief can no longer be 
used on a record as strong as in the instant case, this 
Court has taken a significant step backward in pro- 
viding effective affirmative relief in such cases. The 
panel’s opinion is likely to have a substantial chilling 
effect on district courts throughout the Circuit. 


Statement of the Case 


a. District Court’s Firidings 


After a trial in September, October and December, 
1974, the Honorable Charles H. Tenney, in an opinion 
dated May 10, 1976, found that both defendant unions, 
Locals 14 and 15, International Union of Operating 
Engineers, had engaged in a pattern and practice of dis- 
crimination in training, recruiting, referring for work 
and admitting to membership minority workers. The 
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opinion is reported at 415 F. Supp. 1155 (S.D.N.Y. 1976). 
(JA I 70-127).* 


The district court found that the statistical disparity 
between I.ocal 14’s and Local 15’s minority union mem- 
bership as of the trial date (2.8% and 6.5%, respectively ) 
and the minority percentage of the relevant labor force 
in New York City (36.89%), where over 957% of the 
union members work, was sufficient to establish a prima 
facie case of discrimination. The district court also 
made sweeping and detailed findings of fact that in 
every major aspect of union affairs and practices, each 
union had discriminated against minority workers. The 
district court’s findings of liability against Local 14 
were affirmed. Sunimarized below are the district court’s 
salient conclusions as to Local 15. 


1. Union Membership Requirements 


As to Local 15’s admissions policies, Judge Tenney 
stated that the newly imposed practical test on at least 
three pieces of machinery was “a significant increase in 
Local 15’s standards for admission,” 415 F. Supp. at 1172, 
and not only does it “perpetuate the white union member- 
ship which exists because of prior discrimination, but also 
it continues to be an active and contemporary example of 
unlawful adverse and disparate treatment of minorities.” 
Id. at 1173 (emphasis added). Judge Tenney summar- 
ized his views on admissions by concluding that “the 
testing procedures are unlawful for the impact on minor- 
ities caused by their vague, inconsistent, subjective, and 
arbitrary application and adminisiretion. A test which 
is required of some, not of all; whieh relates to only a 


* References to the parties’ joint appendix are cited as “JA”, 
followed by the volume number and page; references to the 
transcript are cited as “Tr.”; references to plaintifi’s exhibits 
are cited as “PX.” 
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small portion of the relevant skills despite the applicant’s 
knowledge of many others; which has no standards for 
measuring success; which is given by different people 
applying different rules; and the passing of which does 
not guarantee prompt union membership is an obstruc- 
tion of equal employment opportunities without any rela- 
tionship to business necessity... .” Jd.* 


2. Union Referral Practices 


In discussing Local 15’s referral practices, Judge Ten- 
ney noted that “[t]here is no logical order of referral of 
workers, and no objective criteria for referral... . It ap- 
pears that minorities are referred less frequently and wait 
far longer for job referrals no matter what the employ- 
ment conditions are, and that union officials tend first to 
refer people known to them who usually are union men 
and therefore predominantly white.” Id. at 1173-74. Local 
15’s “referral practices are illegal because they tend 


* “Local 15 has no consistent and objective criteria for ap- 
proving applicants for membership.” Finding No. 88. (JA I 92). 

“Local 15 has in the past heavily relied upon nepotistic and 
word-of-mouth recruitment for obtaining applicants... . This 
is still true, even as to minorities.” Finding No. 34 (JA I 98). 

“This [new practical test] is completely subjective, has never 
been validated as job related, and is not required by business 
necessity.” ... “There are no uniform and objective criteria 
for proficiency or skill used to determine a passing perform- 
ance....” Finding No. 36. (JA I 94). ‘ 

“The admissions policies of Local 15 discriminate against 
minority persons.” ... “Today, minorities must meet a more 
restrictive entrance requirement than was required of the existing 
1eavily white membership. Many new white members bypass the 
testing requirements. .. .” . “There is also evidence that 
minority applicants for membership are forced to wait longer than 
white applicants before they receive their union book. Local 15 
has used the test, in certain instances, to disqualify or discourage 
qualified minority applicants who should have been admitted 
promptly after performing satisfactorily for an employer. . . .” 
Finding No. 37. (JA I 95). 
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to discriminate against minorities and perpetuate the 
effects of past discrimination.” Jd. at 1174." 


3. Local 15’s Recruitment and Training 
Practices 


Judge Tenney noted that “since training is a neces- 
sary prerequisite to jobs or job referrals and therefore 
to admission in Local 15, any discriminatory training prac- 
tices operate to deny minorities equal jobs and admission 
to the Union.” Jd. at 1172. He pointed out that “[a] 
far greater percentage of whites continue to gain their 
training outside the school than is true for minorities. 
Furthermore, Local 15 has refused to recognize or ac- 
cept without further training or testing minority gradu- 
ates of other training programs, such as those operated 
by the Job Corps or by the military services.” Id.** 


*“Work assignments are not customarily made on a first 
come, first served basis, but rather are made in the order in 
which an individual has signed the list.”. . . “This system of 
giving work to union and nonunion men on the basis of subjec- 
tive, discretionary decisions of business agents, unsupnorted by 
objective and fair tests or criteria, or even by persona observa- 
tion with respect to the job skills in question, and often the result 
of ignorance or personal preference, operates to the disadvantage 
of minorities.” Finding No. 31. (JA I 90-91). 

** “However, since the school training requirement is im- 
posed primarily upon minorities, it adversely affects their em- 
ployment and membership opportunities... .” Finding No. 27. 
(JA I 88). 

“Other training programs produce large numbers and per- 
centages of minority graduates, yet Local 15 refuses to accept 
the experience and qualifications of these minority graduates. .. .” 
“| Local 15’s refusal to accept their status and training, where 
less experienced and less or equally qualified white persons with- 
out such training are referred, and in fact even admitted to the 
Union, discriminates against such minorities.” Finding No. 28. 
(JA I 88, 89). 
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4. Lack of Affirmative Action by Local 15 


Judge Tenney noted that “Local 15 fails to ac- 
cept, as it should, the blame for the New York Plan’s 
limitations or discriminatory treatment by Local 15 of 
minorities who were supposed to be aided or for its al- 
most total reliance on this inadequate, discriminatory 
plan for the training of minorities.” Id. at 1176. Judge 
Tenney concluded that “[i]t therefore appears that what- 
ever affirmative action Local 15 claims to have taken to 
counteract discriminatory practices was in itself dis- 
criminatory.” Jd. at 1177.* 


b. Affirmative Relief Granted By the District 
Court 


Judge Tenney entered a permanent injunction against 
future discrimination by all defendants and ordered an 
affirmative action program into effect, which was later 
amended on October 14, 1976. (JA I 239, 272). This 
program included a number of significant features, some 
of which weve to last only for the temporary life of the 
decree: 


1. A goal of 36% minority union membership by 
September 1, 1981, with interim goals. 


2. Awards of back pay and other benefits to those 
minorities who could prove they were injured by 


*“As a participant in the New York Plan [a local voluntary 
minority hiring program], Local 15 has provided unstructured 
and inadequate job assignments and training for minorities and 
has inhibited contractors from complying fully with equal em- 
ployment contract requirements.” Finding No. 48. (JA I 102). 

“Local 15’s practices regarding pay scale and union member- 
ship under the New York Plan have also discriminated against 
minorities.” Finding No. 49. (JA I 103). 
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the unions’ discriminatory practices, to be paid by 
the unions. 


Limiting of union membership qualifications to 
objective and necessary requirements, including 
the proper validation of all tests, and establishing 
a fair procedure for the qualification of new 
members. 


Combining of the unions’ separate referral lists 
to one joint list, administered on a fir.- in, first 
out basis for qualified applicants. 

Proscription against employees seeking work di- 
rectly from employers. 


Adoption of an apprenticeship and a training pro- 
gram. 
Advertising in minority communities. 


Establishment of procedures and penalties for 
effective enforcement, implementation and admin- 
istration of the Court’s decree. 


The appointment of a highly experienced and re- 
spected Administrator to oversee implementation 
of the Court’s decree. 


c. The Panel’s Opinion 


Despite these findings, the panel concluded that “fi]t 
is clear from the Judge’s opinion that he relied on his 
prior finding of a prima facie case in deciding these 
issues [Local 15’s practices] and placed the burden of 
justification upon the local.” (Slip op. at 2488). The 
panel concluded further that since the district court erred 
in its statistical analysis with respect to Local 15, the 
finding of liability against Local 15 had to be reversed.* 


*The finding of liability against Local 14 was affirmed by 
the panel. 
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This was premised on a two-pronged criticism of the 
district court’s statistical method. 


First, the panel stated that the relevant labor force 
was not limited to the geographic jurisdiction of Local 
15, but included, to some unspecified extent, the areas 
where the union members lived. (Slip op. at 2485). While 
the work force in the former area is about 36% Black 
and Spanish, Local 15 asserted that the latter area work 
force is only 16.2% Black and Puerto Rican.* 


Second, while accepting that the disparity between 
Local 15’s 6.5% minority membership and 16.2% would 
still support an inference of discrimination (slip op. at 
2485), the panel used an alleged post-Act minority ad- 
mission rate of 20% to explain the disparity and negate 
the inference of discrimination. (Slip op. at 2486). This 
rate had been argued to the district court by Local 15, 
but it was never accepted. Based on the record, primarily 


Local 15’s own membership lists (PXs 98 and 99), the 
post-Act minority rate is actually only 9.5%.** More- 
over, the panel used the statistics to overcome sweep- 
ing and well-supported independent fin lings of discrim- 
inatory practices by Local 15. 


As to relief, the panel concluded that the contractors 
associations, who had not participated in the trial on 
liability, but who did have an opportunity for oral argu- 
ment and written submissions on the parties’ proposed 


* This was a methodology and statistic which Local 15 pro- 
posed for the first time on appeal. For some unexplained 
reason, the union failed to include non-Puerto Rican Spanish 
workers and failed to base its calculations on the correct educa- 
tional level of the relevant work force. 

** Since no material post-Act changes in admission were al- 
leged by Local 14 and only 2.8% of its members were minorities, 
any error in choosing the proper geographical area was held 
harmless as against Local 14. 
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orders for relief, did not have an adequate opportunity 
to present their views on relief.* 


The panel remanded to the district court to “conduct 
a full evidentiary hearing concerning the practices and 
procedures in the construction industry and the effect 
which his order will hz not only upon the defendant 
unions, but also upon the defendant contractors associa- 
tions and their members.” (Slip op. at 2492). 


ARGUMENT 


POINT ! 


The Statistics Which The Panel Used To Upset 
The District Court’s Finding Of Liability Against 
Local 15 Were Materially Wrong. 


A. The Panel Used A Post-Act Minority Admissions 
Rate Into Local Union 15 Of 20% When The 
Only Correct Figure Is 9.5%. 


The panel accepted Local 15’s assertion on appeal that 
since July 2, 1965, the effective date of the Civil Rights 
Act of 1964, (hereinafter “The Act”), “approximately 
20% of its new members have been minority workers,” 
(slip op. at 2486), and then used this post-Act figure as 
a key fact to negate the discrepancy between the per- 
centage of minorities in the general work force (at least 
16.2% by the union’s calculation) and the 6.57% of the 
union which is minority. This assertion is contrary to the 
evidence. When the evidence is properly analyzed, the 


*In fact only two of the associations appealed, and neither 
ever presented to the district court any recitation of what it 
intended to prove on relief and how it would do so. 
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true post-Act minority admissions rate is only about 
9.5%. Therefore, even assuming that the minority per- 
centage of the app: opriate labor pool is 16.2% as asserted 
by the union (although this is a materially understated 
figure, infra at Point I, B), there is still a sufficient dis- 
parity between it and the true 9.5% post-Act figure to 
create an inference of discrimination. 


Local 15 (App. Br. at 12)* obtained its 20% figure 
primarily by listing what it claimed were all admissions 
to the union from 1966 (the first full year after the 
effective date of the Act) through June, 1972, before the 
lawsuit was filed.** It then counted the number of 
minorities on the minority members list (PX 99) who 
were admitted during the same period and calculated the 
minority percentage of the allegedly “total’’ admissions. 
This was improper and misleading because the record 
shows that the number of total admissions used by the 
union (938) constitutes less than one-half of the members 


actually admitted during is period. 


In its original brief Local 15 obtained the figure for 
total Local 15 admissions from a proposed pre-trial 
stipulation to which Local 15 never agreed. (JA I 
66-69). As is apparent from the stipulation, there were 
no admission figures for branches 15B and 15D. This 
was so because these proposed stipulation’s statistics 
were based upon the Government’s analysis of union 
executive board minutes for branches 15, 15A and 15C 
only (PX 11A), and which, of course, reflect only the 
admission of new members to those branches, and not to 
Branches 15B and 15D. The Government included in its 


* Appellate briefs are cited as “App. Br.”. 

**In terms of liability, post-Act statistics, if used at all, 
should be limited to that period of time before the filing of the 
instant lawsuit, since a union’s temporary response to litigation 
should not be a defense to pre-suit conduct. See, e.g., Jenkins 
v. United Gas Corp., 400 F.2d 28, 33 (5th Cir. 1968). 
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post-trial submissions an analysis of these minutes (see 
comment to proposed finding of fact no. 48; Record Item 
90), but carefully omitted any reference to Branches 15B 
and 15D for which there were no comparable records.” 
Since the actual minority admissions for this period 
which Local 15 uses are taken from PX 99 which includes 
all branches of the union, but Local 15’s total union 
figure (taken from PX 11A) does not, a comparison of 
the two totals materially overstates the minority per- 
centage of the union.** 


There is only one exhibit in evidence to which the 
minority admissions of PX 99 can be compared to obtain 
a minority percentage of total union admissions. This is 
PX 98 which is comparable to PX 99 but lists all union 
members as of August, 1972, by the date of their admis- 
sion to the union. In other words, both of these exhibits 
show union members as of the date of the exhibit and 
list the initiation date of each member; one exhibit is for 


all members, the other is for minorities only. Examina- 
tion of PX 98 shows that all branches of Local 15 had 
a total of 2023 members who actually had been admitted 
from January 1, 1966 through June 30, 1972.*** Ex- 
amination of PX 99, dated July 5, 1974, shows that all 
branches of Local 15 had a toial of 192 minority members 


* Except for PX 98, there are no figures ia the record for 
separate admissions for branches 15B and 15D for the post-Act 
period. 

** Careful examination of the charts in the stipulation and 
proposed finding reveals that the totals listed there for new 
admissions (which Local 15 uses in its tables, App. Br. at 12) 
also include internal transfers from other Local 15 branches 
and therefore are not new admissions to Local 15. Perhaps it 
was for this reason that Judge Tenney did not accept this pro- 
posed finding. In any event, these figures were offered ultimately 
to show how easy it was for people to transfer into a branch 
of Local 15 from another branch or from another local and not 
how many really new admissions there were. 

*** This also makes it clear that the admission data based on 
union executives board minutes is incomplete. 
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admitted during the same period. Therefore, the minority 
post-Act admissions constitute only 9.5% of the total 
admissions. * 


In an exchange of post-argument letters to this Court, 
Local 15 suggested that any impropriety in using the 
table of admissions taken from the proposed stipulation, 
which was not in evidence, could be eliminated by using 
the yearly membership figures for Local 15 proposed by 
E.E.0.C. and adopted by Judge Tenney (Finding No. 
18). However, this suggestion is conclusively refuted by 
PX 98. It incorrectly assumes that the difference between 
the figures for any two dates represents all new members 
admitted in that period. This is not true. For example, 
as of January 1, 1966, Local 15 had 4772 members and 
as of January 1, i972, 5661 members. The difference, 
889, does not equal ali members admitted during this time 
because P.s 98 shows about 2009 members were actually 
admitted during this time period. Obviously the differ- 
ence between 2009 and 889 represent members who left 
the union or died during this time.** The figure 889 


* The #E.0.C.’s Petition for Rehearing, Attachment A, con- 
tains a table setting out fully the yearly admissions for Local 15 
for this time period. The calculations above are based upon the 
original exhibit 98 admitted into evidence (see Motion of E.E.O.C. 
for Leave to Correct the Record on Appeal, dated April 25, 1977). 
The copy of PX 98 before this Court omits seven pages of Local 
15B members. However, if the incomplete copy of PX 98 is 
used to calculate post-Act admissions, then, of course, the minority 
post-Act Local 15B admissions must not be used either. As 
E.E.0.C.’s table, Attachment B, shows, excluding 15B there were 
157 minorities out of 1793 members admitted from January 1, 
1966 through June 30, 1972. In other words, even using the 
copy of PX 98, there was a minority admissions rate of only 
8.75%. 

** The post-argument letters to the Court did not analyze 
PX 98; Local 15’s letter suggested that the attrition rates for 
minorities and whites must be equal and therefore the annual 
membership figures are sufficient. PX 98 establishes that it is 
not sufficient to subtract one membership figure from another, 
and clearly shows that attrition rates are not similar. 
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merely represents the net change in total membership, not 
the actual admissions. 


Therefore, PX 98, which is the only evidence in the 
record which is complete and comparable to PX 99, upon 
which Local 15 relies for its minority data, irrefutably 
establishes that at least 2023 men were admitted to Local 
15 during the relevant time period before this lawsuit 
was filed, and not the 938 on which the panel premised its 
calculation of a 20% minority rate.* Accordingly, there 
is no basis to reverse the district court’s finding of 
liability against Local 15. 


B. The Union Understated The Minority Percentage 
Of The Work Force In The Area Where Union 
Members Reside as 16.2%, When The Actual 
Figure Is 24.1%. Accordingly, Any Error In The 
Choosing Of A Geographic Area By The District 
Court Was Harmless. 


As set forth infra at 19, the Covernment believes that 
in this case it was error for the panel to select the rele- 
vant geographical area by focusing on where Local 
15’s members actually live. Howeve, even assuming it 


* The Government was entitled to rely initially in proving its 
prima facie case by statistics on the percentage of minorities in 
the union at the time of the lawsuit. If post-Act admission rates 
are to be used by the defendant union to explain this statistic, it is 
the union, which has greater access to and knowledge of such 
rates, which had the burden in the disirict court of proving such 
figures. In the instant case, aside from PX 98 there are no com- 
plete figures in the record, nor did the union offer any or provide 
the district court with any analysis other than the subtraction of 
membership figures from year to year. It is small wonder, then, 
that the district court did not and could not accept Local 15’s 
assertion that its post-Act minority admission ra‘e was 18%. 
(Local 15 D. Ct. Reply Brief at 6). 
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was correct to do so, the union miscaicuiated the minority 
percentage for this area. The correct percentage is 
24.1%, and therefore, the error, by the district court, if 
any, was harmless. 


For the first time on appeal, Local 15 asserted that 
minorities comprise 16.2% of the civilian work force 
members in areas in New York and New Jersey where 
Local 15 members live.* The panel assumed arguendo 
the accuracy of this figure, compared it to the incorrectly 
calculated post-Act minority admissions rate of 20%, and 
then reversed the finding of Local 15’s liability, because 
the district court’s error in choosing an area of relevant 
labor force could not be considered harmless as to Local 
15. However, this assumption is faulty since Local 
15 failed to include Spanish language work force 
members, failed to calculate a figure for the work 
force with the proper educational level, and failed to 
account for the exceptional undercounting of black work- 
ers by the census count. All of these procedures should 
have been followed, as they were by Judge Tenney, and 
by other judges in this Circuit, and approved by this 
Court. £.E.0.C. v. Local 28, 582 F.2d 821 (2d Cir. 
1976) ; Rios v. Enterprise Ass’n of Steamfitters Local 638, 


*It is possible to get a true perspective on the union’s and 
the panel’s use of union members’ residence by understanding 
what geographic area the union has chosen to arrive at a 16.2% 
minority figure. The union figures (App. Br. at 16) are based 
upon the area known as “New York-Northeastern New Jersey.” 
United States Department of Commerce, General Social and 
Economics Characteristics, 1970 Census of Population—New York, 
PX 1B, Table 85, p. 865. The New York portion consists of New 
York City and the Counties of Nassau, Rockland, Suffolk and 
Westchester (Jd. at 277), while the New Jersey portion includes 
the SMSA’s of Newark, Jersey City, and Paterson-Clifton-Passaic, 
and the Counties of Middlesex and Somerset (Jd. at App. 4), or 
portions of New Jersey almost fifty miles from the closest tip 
of Manhattan. 
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501 F.2d 622 (2d Cir. 1974) ; Patterson v. Newspaper and 
Mail Deliverers’ Union, 384 F. Supp. 585 (S.D.N.Y. 
1974), aff'd, 514 F.2d 767 (2d Cir. 1975), cert. aenied, 
sub nom. Larkin v. Patterson, 44 U.S.L.W. 3756 (June 30, 
1976). 


In the Appendix to this petition, the Government has 
set forth the complete minority work force calculations as 
they should have been done using the methods previously 
used in this Circuit and approved by this Court, based 
upon the same source of census data used by the union for 
its incomplete figures and using the union’s own suggested 
geographic area. Although the instant suit was brought 
on behalf of Blacks and Spanish-surnamed workers, and 
although the figures for the Spanish workers were avail- 
able in the same census tables used by Local 15, the 
union considered only Puerto Rican workers (App. Br. 
at 16). As the Appendix sets forth, this omits an addi- 
tional 3.3% of the total civilian work force which is 
minority. (Compare the union’s 16.2% to 19.54% from 
Table A(1)). Second, the union failed to consider that the 
district court found that the relevant work force for 
Local 15’s jobs has always been that work force with a 
high school education or less, 415 F. Supp. at 1170, a 
standard adopted in other construction worker cases in 
this Circuit. Since minorities comprise a greater per- 
centage of this work force than of that with some college 
education, this mistake by the union omits another 3-4% 
of the work force which is minority. (Compare 23.03% 
to 19.54%, both from Table A(1)). Finally another per- 
centage point is omitted by failing to take into account 
the net effect of undercounting the total and the Black 
workers. 


Since minorities actually comprise about 24.11% of 
the civilian work force even in the area suggested by 


18 


Local 15 (Table A(2))},* even when compared to the 
minority post-Act rates, supra, there was clearly a prima 
facie case, and therefore any error by the district court in 
choosing the geographical area was harmless.** 


Since union membership figures are contained in the 
record before this Court, there is no need for further 
review by the district court. This correction alone re- 
quires that the finding of liability against Local 15 be 
reinstated. The minority work force statistics should 
also be decided by this Court. The district court’s choice 
of a geographical area should not be disturbed if it can 


* This figure is also conservative because it is based upon 
1970 census data. Another Government publication, Geographic 
Profile of Employment and Unemployment, 1973, U.S. Depart- 
ment of Labor, Bureau of Labor Statistics, shows that the Black 
percentage actually increased from 1970 to 1973. 

** Minorities are about 16.53% of the civilian work force in 
Northeastern New Jersey and about 27.22% of the work force 
in the New York nine county SMSA. Table A(2). These figures 
are also more consistent with minority figures approved in this 
Circuit for areas similar to that suggested by Local 15. For 
example, on remand in Rios, the district court found that the 
minority percentage for the area including New York City and 
Nassau and Suffolk counties was 26%-29%. 400 F. Supp. 983 
(S.D.N.Y. 1975). In Patterson v. Newspaper and Mail Deliv- 
erers’ Union, supra, this Circuit approved the use of a settlement 
figure of 25% for the New York-New Jersey area that was 
based on submissions to the district court showing that minorities 
comprise about 32% of the males in the labor force with a 
high school education or less and living in New York City and 
Nassau County. In United States v. Local 638 Enterprise Ass’n, 

. Local 40, 347 F. Supp. 169 (S.D.N.Y. 1972), Judge Gur- 
fein, a member of this panel, concluded that the eight coun- 
ties of New York City, Nassau, Suffolk and Westchester had a 
black and Puerto Rican population of 24% (adjusting this to 
include males in the work force with a high school education or 
less and to include all of the Spanish language males besides 
Puerto Ricans would raise Judge Gurfein’s figures approxi- 
mately 6%). 
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be readily shown that such error was harmless.* Since 
the relevant work force in the union’s chosen area is 
24.11%, any error by the district court in choosing a 
geographic area was harmless. ** 


In view of the above, it is only fair and appropriate 
for this Court to reach the issue of liability as it did 
with Local 14. A remand on liability will only mean 
further needless delay. If the unions were liable, then 
the Government, just as much as the appellees, is entitled 
to have this Court determine whether the district court 
was within its discretion in ordering the relief it did. 


C. The District Court’s Choice of New York City As 
The Correct Geographic Area For The Relevant 
Labor Force Was Consistent With Previous Divi- 
sions Of This Court And Cases Relied On By 
The Panel. The Panel’s Use of Union Members’ 


Residence As The Singular Basis For Determining 
The Relevant Geographic Area Was Inappro- 
priate. 


Since there is a strong prima facie case of discrimina- 
tion even if the geographical area most favorable to 
defendant Local 15 is used, there is no need for this 
Court to consider in this case the question of which 
geographical area should have been used. Even so, the 


*In sustaining Local 14’s liability, the panel accepted this 
proposition. 

** The data supporting these conclusions comes from census 
publications and has been analyzed in the Appendix to this 
petition by methods previously approved by this Court. As Local 
15 itself argued (App. Br. at 3 n.2), “'t]he Court can obviously 
take judicial notice of this [census] document. . . .” The 
Government agrees, see United States v. United Bro. of Carpenters: 
& J., Local 169, 457 F.2d 210, 214 n.7 (7th Cir. 1972), and re- 
spectfully suggests there is no reason to remand to the district 
court for the reconsideration of the question of liability. 
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district court’s use of New York City as the relevant 
geographic area was consistent with Rios v. Enterprise 
Ass’n of Steamfiiters Local 638, supra, other Second 
Circuit cases and the cases relied upon by the panel. 
Moreover, the panel’s apparent singular focus on the 
areas where union members reside is not the most reliable 
criteria for choosing the geographic area and may lead 
to results which will not serve the purposes underlying 
Title VII.” Therefore, it is important that this Court, 
at a minimum, modify the panel’s language in this area. 


There is virtual unanimity in the cases that the 
showing of a statistical disparity between the proportica 
of minority employees in a union’s work force and the 
proportion of the same minorities in the relevant labor 
market is sufficient to establish a prima facie case of dis- 
criminatory employment practices. The relevant labor 
market is, of course, that area from which an employer 
or union would draw its members in the absence of dis- 


* At the trial, neither union offered any statistical evidence 
to refute the offer by the Government. Moreover, the panel’s 
theory of looking to the members’ residence for the relevant 
labor poo! was never even suggested to the district court. Local 
15 never suggested that the places its members lived were rele- 
vant. It is raised for the first time on appeal. ™ fact, Local 
15’s proposed order for relief limited membership ww persons re- 
siding in New York City or the counties of estchester, Nassau 
or Suffolk for 12 months prior to application. At the trial, Local 
15’s only complaint with the geographical area proposed by the 
Government was that it allegedly did not inciude all the areas 
where its members work (D. Ct. Br. at 4-5). Even as to its 
proposed geographical area, the union never analyzed the appro- 
priate census data to suggest the “correct” minority figure for 
the trial court. 

At no time in the trial eourt did Local 14 challenge the 36% 
minority figure proposed by the Government based upon a New 
York City work jurisdiction or the use of this figure on the 
question of liability. In fact, Local 14’s proposed order for relief 
accepted 36% as a proper minority membership goal ({ 5). 
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crimination. See Rios v. Enterprise Ass’n of Steamfitters 
Local 638, supra, 501 F.2d at 632-633. The question is 
how, in a particular case, to choose the correct geographic 
area.* 


At least where other reliable data is available, it may 
seriously under-represent the actual percentage of minori- 
ties in the area from which an employer or union would 
draw its members, absent discrimination, to heavily or 
exclusively rely on where union members actually reside 
at the time of the suit. Such reliance can result, in 
effect, in rewarding a union’s discriminatory policies. 
The location of union members in mostly white suburban 
aree~ may be heavily dependent on discriminatory prac- 
tices of the u:.ion which tended to favor whites, who are 
more likely to live in these areas. But for the discrimina- 
tion, more minorities would have obtained union member- 
ship and a much smaller percentage of union members 
would live in mostly white suburbs.** 


The residence of union members after they joined 
the union is particularly inappropriate. White union 
members may have lived in New York City when they 
first joined the union, and then, having attained suffi- 
cient economic benefits from membership in a discrimina- 
tory union, may have moved to mostly white suburbs. 


*In addition to choosing the area, it may be appropriate on 
some factual records to give weight in proportion to the share 
that that area contributes to the relevant work force. See, e.g., 
Patterson v. Newspaper and Mail Deliverers’ Union, supra, where 
the district court accepted a more sophisticated approach. 

** Using one interpretation of the panel’s approach would 
mean that if a company or a union exists in an area which is 
90% minority, and intentionally or otherwise recruits (or pres- 
ently has) only white workers who live in all white suburbs, for 
purposes of using statistics to prove a prima facie case there 
would be no evidence of discrimination. The same would be 
true for a plant located on the border of a heavily minority 
central city, but recruiting only from suburbs. 
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In the instant case, for example, it would be easy to 
determine the geographic location from which Local 15 
could draw emp oyees to work on its jobs in New York 
City * without relying on the potentially biased data of 
where Local 15’s members reside. The district court 
found that the eligible work force for Local 15’s jobs was 
made up of all males with a high school education or less. 
As the E.E.O.C. petition points out (p. 11 and Attach- 
ment ©), 86.3% of such persons (male and female) who 
work in New York City actually live in New York City. 
Therefore, the district court’s reliance upon New York 
City statistics in determining liability was appropriate, 
because such statistics reflect where the overwhelming 
majority of the eligible labor force could be drawn from. 
See Rios v. Enterprise Ass’n of Steamfitters Local 638, 
supra. At most, the New York 8.M.S.A. is the correct 
area, since about 95% of workers in that area with a 
high school education or less also live in that area. See 
E.E.0.C. Petition, Attachment C. Even if this broad 


area (im 1970 consisting of nine counties) is used, the 


*Local 15’s suggestion that work outside New York City 
should require that the:entire New York SMSA was the appro- 
priate geographic reference point was properly rejected by the 
district court, because only about 200 jobs, or less than 4% of 
the membership, could be identified as existing outside New York 
City. 415 F. Supp. at 1160 and n.5, and 1171 n.13. 

The unions’ principal officers consider the unions to be New 
York City Locals and they were so chartered. (Tr. 25). The 
International Constitution requires that the branches’ territorial 
jurisdiction not exceed the parent local. (PX 50, Art. XIV, at 
40-41). Local 15C’s business agent stated that only 170-180 of 
his 1491 members worked outside New York City but these men 
had followed their jobs when their employers relocated certain 
shops outside the City. (Tr. 374). Local 15D’s business agent 
could not specify where or how many of his men worked outside 
the City. (Tr. 372-73). Moreover, all 15D collective bargaining 
agreements limit 15D’s jurisdiction to New York City. (See, 
eg., PX 54 F at 4; 58 A at 3). 
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minority share of the eligible labor force is more (than 
27%. See Appendix, A-5. The New York-North Eastern 
New Jersey Standard Consolidated Area which includes 
areas almost fifty miles from the closest tip of Manhattan 
is, in any event, too broad. 


The panel’s reliance on United States V. Hazelwood 
School District, 534 F.2d 805 (8th Cir. 1976), cert. 
granted, 45 U.S.L.W. 3454 (Jan. 10, 1977), is misplaced, 
because that decision, in principle, is in accord with Rios 
and the decision of the district court. In Hazelwood, the 
district court had ruled that there was no prima facie 
case of discrimination against blacks in faculty hiring, 
because while the faculty was less than 27% black, less 
thin 2% of the children in the school district were black. 
The Court of Appeals reversed, holding that the level of 
black student enrollment was irrelevant and the relevant 
consideration for a prima facie showing was the dis- 
parity “between the proportion of blacks in the employer’s 
work force and the proportion of blacks in the labor 
market.” 534 F.2d at 811-812. 


The record in Hazelwood shows the Hazelwood school 
district was a small area within St. Louis County and 
that 80% of the teachers hired by the Hazelwood School 
District resided in St. Louis City and County at the time 
of their initial employment, and 73% resided in the 
County or the City, other than in Hazelwood. 534 
F.2d at 811-812 n.7. Only 7% of the work force, 
therefore, was drawn from the Hazelwood district 
itself. Id. For these reasons, the Eighth Circuit agreed 
with the Government’s contentions that St. Louis City 
and County was the relevant labor market area for 
determination of liability. Jd. It was unnecessary 
to look beyond the area from which 80% of the 
employees were recruited. Moreover, in Hazelwood, 


*In Hazelwood teachers were also recruited and hired from 
many areas beyond St. Louis City and County. 
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aS Was done by the district court herein, the court used 
a criteria much more reliable and reasonable than where 
employees currently resided, namely the natural recruit- 
ment area, based in that case on the residence as noted 
on the actual applications,“ not where the teachers al- 
ready hired lived. It is just as reliable, if not more so 
in certain cases, to use as the criteria the natural area 
from which eligible workers would likely come. Since 
here over 80% of the werkers eligible for recruitment 
live in New York City, the district court’s use of New 
York City statistics was correct. 


This methodology is similar to the approaches used 
by the Second Circuit in other cases. In Rios, there was 
no examination of the number of union members living 
outside the union’s seven county geographic jurisdiction, 
for example, in Rock'and County, Westchester County or 
New Jersey, all of which Local 15 seeks to use. Accord- 
ingly, it is impossible to distinguish Rios on the grourd 
that Local 688 drew its membership, “almost entirely’ 


from within its geographic jurisdiction. Similarly, in 
H..E.O.C. v. Local 28, supra, this Court upheld a 29% 
goal for the sheet metal workers’ union which had a 
geographic jurisdiction of New York City. There simply 
was no discussion of where the members lived.** 


*We do not believe that adequate records exist in this case 
as to the residence of union members at the time they first 
entered the union, and therefore it would be necessary to take 
evidence from or concerning each member’s residential history. 
In the instant case, it may be inherently unfair to examine the 
applications even if they existed, because applications from New 
York City minority residents may have been diminished as a 
result of a general belief that jobs to minorities were unavailable 
in this ir tustry. 

** Moreover, the cases relied upon by the panel in fact are 
consistent with the Government’s methodology outlined above. In 
United States v. Int'l Union of Elevaotr Constructors, Local 5, 528 

{Footnute continued on following page] 
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It is respectfully submitted that the inconsistency 
between the panel’s decision and other decisions of this 
and other circuits will cause substantial confusion among 
the district courts. Therefore, we urge this Court to 
modify the panel’s opinion to make clear that union 
members’ present residence may not be the most appro- 
priate criteria to determine the relevant geographic area 
for statistical purposes in every case. 


POINT Il 


The Government's Sustained Its Burden Of Proof 
Irrespective Of The Statistics. 


The panel’s decision to reverse Judge Tenney’s find- 
ing of liability against Local 15 and remand for further 
statistical findings or other additional proof is based 
upon the erroneous premise that “‘[i]t is clear from the 
Judge’s opinion that he relied on his prior finding of a 
prima facie case [based on statistics] in deciding these 
issues [the union’s practices] and placed the burden of 
justification upon the local.” (Slip op. at 2488). This 


F.2d 1012 (3d Cir. 1976), aff’g 398 F. Supp. 1237 (E.D. Pa. 1975), 
the Court upheld a 28% minority goal when the union’s extensive 
geographic jurisdiction was only 15% minority, relying, it appears, 
upon the fact that the district court found that most of the jobs 
were in smaller areas within the union’s jurisdiction and these 
areas had heavier concentrations of minorities. The location of 
where members live was not in issue. Similarly, the Ninth 
Circuit, in United States v. Ironworkers Local 86, 443 F.2d 544 
(9th Cir.), cert. denied, 406 U.S. 950 (1972), held it proper to 
use statistics for the city of Seattle and not the larger area of 
the union’s jurisdiction, because the City had the single largest 
population within the union’s jurisdiction and it “is that area 
from which they would most likely draw the vast majority of 
workers...” 443 F.2d at 551 n.19. 
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premise is incorrect and ignores the obvious fact that 
statistics are not the only way to establish a case of dis- 
crimination. Judge Tenney’s findings of discrimination did 
not rely on the statistical proof in any way, but rather 
provided an independent basis for deciding that the Gov- 
ernment had proved by a preponderance of the evidence 
that Local 15 discriminated against minorities. See, 
United States v. Ironworkers Local 86, supra. 


The Government tried this case by first introducing 
the relevant labor force and union membership statistics 
and then setting out to prove that the actual practices of 
both unions with respect to training, recruiting, referral 
and admissions were discriminatory. While the district 
court first concluded that the disparity between minorities 
in the relevant labor force and the union was sufficient 
to establish a prima facie case, it also made a separate 
and detailed examination of each of Local 15’s practices 
and concluded in separate findings and a separate dis- 
cussion that each of these practices in fact discriminated 
against minorities. The facts supporting these findings 
speak for themselves and in no way are they or the 
Judge’s findings related to or dependent upon the statisti- 
cal imbalance. 


If anything is “clear” from Judge Tenney’s opinion 
it is that he found that Local 15 actually treated minori- 
ties differently from whites to the disadvantage of minori- 
ties, and that Local 15 used practices which had an ad- 
verse impact on minorities. Statistics, after all, can only 
shift the burden of proof. There is no basis for con- 
cluding that Judge Tenney’s findings that minorities were 
treated differently from whites depended in any way upon 
the statistical imbalance or the unions’ failure to meet a 
burden of proof. Moreover, many of these findings have 
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no logical relationship at all to the union’s membership 
statistics.* 


Judge Tenney’s findings were overwhelmingly sup- 
ported by the record. The Government submitted to the 
district court a list of seventy lengthy findings of fact, 
each carefully annotated (for 128 pages) to the exhibits 
in the record and the testimony at trial (Record Item No. 
90). While Local 15 on appeal attacked Judge Tenney’s 
findings as unsupported or refuted by portions of the 
record carefully selected by Local 15, examination of the 
annotated proposed findings reveals that the attack is 
without merit.** 


*One of the most important findings concerned discrimin- 
atory referral practices. Referral practices have no necessary 
or logical connection to membership figures. A union can admit 
minorities until they comprise 50% of the union, and nevertheless, 
if the union refers the minority members and white members 
on unequal terms, such vractices are illegal. In the instant case, 
Judge Tenney found that the lack of objective criteria or a 
logical or’:: for job referrals operated to the disadvantage of 
minorities. Swvpra at 6. Whatever the statistic’ ~how, they have 
no bearing on that conclusion, the union’s liabi therefore and 
the need for immediate and appropriate relief. 

The same is true of Judge Tenney’s findings concerning 
Local 15’s unnecessary and unequal training policies which made 
it more difficult for minorities to get job referrals and union mem- 
bership; and J.ocal 15’s new, unvalidated, vague, inconsistently and 
subjectively applied admission tests which were not previously 
required of whites and were still frequently by-passed by whites, 
to the disadvantage of minorities. 

**Local 15’s appellate brief contended that Judge Tenney 
merely rubber-stamped the views of the Government because he 
adopted many of the Government’s proposed findings of fact and 
most, important aspects of the Government’s proposed order for 
relief. To put it mildly, this attack on an experienced and careful 
district judge which suggests he failed to perform his responsi- 
bilities faithfully is misplaced. On the contrary, Judge Tenney 
gave lengthy consideration to the record and the parties’ briefs, 
and wrote a lengthy and careful opinion giving full consideration 
to all points raised. His acceptance of the Government’s position 
(although not all of its proposed findings) and most of its pro- 
posed order for relief are totally supported by the record. 
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Simply put, Judge Tenney’s findings of discrimina- 
tion did not depend upon the statistical balance or a 
shifting of the bu:den of prcof to the union. Both sides 
proved everything they could about the industry and the 
union’s practices. Whatever the burden of proof was, it 
was met by the Government. It was error for the 
panel to simply ignore all of these findings and the lengthy 
supporting record and use statistics to refute them and 
the judgment of liability. 


POINT Ili 


The Remand Of The Entire Relief Granted By 
The District Court, If Warranted At All, Was Far 
Too Broad And Should Have Been Limited To Only 
Those Provisions Relating To Or Affecting Directly 
The Contractors “.ssociations. 


The panel did not review the vropriety of the relief 
ordered in view of the facts before the district court, but 
rather remanded all the relief for a further evidentiary 
hearing. At a minimum this remand was too broad with 
respect to the great majority of relief ordered which only 
affected the defendant unions. This relicf is totally 
separable from that relief which affects the contractors 
associations and which they may have standing to chal- 
lenge. Whatever remand may be necessary to protect 
the interests of the associations, no remand is proper 
with respect to the unions. 


A. Remand As to The Unions Was Improper. 


At the trial on liability which lasted seventeen days, 
Judge Tenney heard extensive proof about all aspects 
of the union and employer practices in the construction 
industry from both the unions and the Covernment. 
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Every conceivable issue, at least in so far as it affected 
the unions, was fully aired. In fact, Judge Tenney was 
in a particularly unique position to judge the unions 
and their capabilities because the Government proved 
a major part of its case by calling as its witnesses many 
of the officers of Locals 14 and 15.* On May 10, 1976, 
Judge Tenney filed his opinion and ten weeks later, 
after ample notice to all parties, Judge Tenney held a 
hearing to consider the proposed orders of the Govern- 
ment, the unions and the Genera! Contractor’s Associa- 
tion (JA I 128-203). No other party submitted a 
proposed order. One of the appellants, Allied Building 
Metal Industries, Inc. did not even bother to appear 
at the hearing or otherwise communicate with the district 
court before the other was signed. 


At the hearing, Judge Tenney exhaustively reviewed 
with the parties the Government’s proposed order which 
was by far “the most comprehensive order” (JA I 180). 
Each party presented all its arguments against that 
order and at the conclusion of the hearing Judge Ten- 
ney told the defendants “if you would direct yourselt 
to what you find to be extremely objectionable or un- 
workable or the like in the Government’s proposed order 
and if you could put it in writing and send it to me, 
I will give it my serious consideration.” (JA I 201-02). 
At no time during the hearing did the unions request 
a factual heating of any kind nor did they make an 
offer of proof on ary issue before the court.** There- 


* The Government also calied as witnesses a number of em- 
ployers to testify about their practices. 

*® Local 14 merely suggested leaving open a number of items 
which could be addressed later by “suggestions by the neutral 
competent experts’ (JA I 145-46); and that an order like the 
Government’s should not be signed “without any imput from 
conferences, parties attem ‘ing to work out a solution, suggestions 
from people who have beei involved in these things before. . . as 
(JA. I 147). 
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after, the parties exchanged letters to Judge Tenney 
expressing their position in detail on various aspects of 
the proposed relie? (JA I 204-328), but again the union 
made no request for further hearings. 


On September 1, 1976, Judge Tenney signed and had 
entered a final Order and Judgment. (JA I 2389, here- 
inafter referred to by the paragraph of that order).” 
That order made clear that Judge Tenney retained 
jurisdiction over the case ({/ 61) and in fact on October 
14, 1976, he modified the order to allow interested per- 
sons, like employers, to request that job categories be 
added to the referral hall practices. (JA I 272). In 
short, at no time did the unions ask Judge Tenney for 
an evidentiary hearing on relief, nor have they, even 
on appeal, ever delineated what they would show at 
such a hearing that is relevant to relief which was not 
fully covered at the trial on liability or the subsequent 
hearing. The unions, at least, were not entitled to any 
further epportunities below to be heard. United States 
v. Wood, Wire & Metal Lathers, Local 46, 341 F. Supp. 
694 (S.D.N.Y. 1972), aff'd, 471 F.2d 408 (2d Cir.), cert. 
denied, 412 U.S. 939 (1978). To remand the relief 
ordered against them, especially under the vague order 
of the panel which totally fails to set forth the relevant 


* Contrary to Local 15’s suggestion on appeal, while Judge 
Tenney accepted many of the Government’s positions, he nonethe- 
less did make significant changes sua sponte or in response to 
points raised by the defendants. For example, the definition of 
pensioners to be included in the admission goals was modified 
to include only those recently working ({ 6c), as Judge Werker 
had done in E.E.O.C. v. Local 28, supra; the length of time on 
a job to gain union membership was increased to fifteen days 
(€€ 15a, 16); he accepted Local 14’s proposal to add a number of 
specific job categories for referral procedures ({32(a)(7)) and 
provided for future expansion of the job categories ({32(b)); 
he eliminated provisions for suburban jobs ({{ 33, 35(b)) and 
the requirement of each union training 100 minorities each year 
(44 48, 44(b)). 
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factors for consideration, is unfair to the minorities and 
violative of the principle that parties must raise their 
issues in the trial court first.* 


On appeal, the contractors associations essentially 
object to the requirement that all union members must 
get their work directly through the hiring hall; that is, 
that there be an exclusive hiring hall. (1739, 31). In 
addition to a permanent injunction against future acts 
of discrimination, there are a few minor provisions of 
the Order which also affect the contractors,** but most 
do not. 


The unions have always maintained a hiring hall 
used by employers and a significant number of employees. 
Besides indirectly requiring the employers to use the 
hiring hall exclusively, the order insures that men will 


*The unions can, of course, at any time ask the district 
court to modify the order and present evidence to the court on 
such a request. See §{60 and 61. The district court has speci- 
fically reserved jurisdicition over its decree to ensure its effec- 
tiveness and fairness. Also, the Administrator is empowered 
to review problems that may arise with the decree (see e.g. 
*€ 8, 9(a) and 60) and suggest modifications that may be appro- 
priate. Any modification of the decree should be left to the dis- 
trict court in the first instance. Having familiarized himself 
completely with the unions and having observed the testimony 
at trial, the district judge would have the “kee.er appreciation 
of those facts and circumstances peculiar to the particular [ease].” 
Albermarle Paper Co. V. Moody, 422 U.S. 405, 422-23 (1975). 

** These provisions relate to keeping records ({8(c)); pro- 
viding requesting employees a certification for work they per- 
form (€ 20); not requesting from the unions specific individuals 
(*34(b)); steps to distribute overtime equally to employees 
in the same job category ({ 36) ; reviewing the contractors’ re- 
cords to uncover violations of hiring hall and employment prac- 
tices (439(b)); a future plan providing supplementary on-the- 
job training for non-whites (44(a)); compensating a worker 
injured because of a violation of the decree ({ 55); and posting 
notices and keeping copies of the decree ({ 56). 
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be referred, if they are qualified, from a list maintained 
by the unions, on a first-in, first out basis which is fair 
to all.* Even Local 15’s proposed order (7) similarly 
provided that work should be assigned from the hall to 
qualified men on the basis of “time unemployed while 
using the facilities of the referral hall.” 


Therefore, if a remand is necessary as to the con- 
tractors associations on the questions of the exclusivity 
of the referral hall, only that part of the order which 
imposes and implements an exclusive hiring hall should 
be severed and remanded for further review.** All as- 
pects of the order affecting the unions, including all 
other aspects of the hiring hall procedures imposed on 
the unions, should be considered by this court and affirmed 
without further delay. There is simply no reasons by 
the contractors’ position should operate to delay the 
entire order. Given the fact that the construction season 
is here or rapidly approaching, and minorities have waited 
so long for fair referral practices as well as other relief, 
any further delay may be catastrophic to their chances 
of working this vear. 


* The district court was obviously concerned about safety as 
well. (JA. 1 176 and 190). To that end, provisions were em- 
bodied in the Order, for example, permitting the unions to first 
pass upon an individuals’ job qualifications, subject to review 
by the Administrator, and to suggest appropriate tests, approved 
by the Administrator, where there was doubt. ({{ 32, 46). Addi- 
tionally, employers are entitled to layoff workmen who cannot 
perform their jobs safely (£38), as has always been the case 
in the industry. Therefore apart from exclusivity, none of 
the chunges imposed on the hiring shall adversely affect the 
contractors. 

**€€ 30 (portions); 31; 35(b) (6); 37. 
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B. The Relief Ordered Against The Unions Was 
Justified And Mandated By Title Vli, And The 
Record Below Was More Than Sufficient. 


Since the judgment of liability against the unions 
must be affirmed, supra, and since the unions had a full 
opportunity below to be heard as to relief, this court is 
obligated to decide, and the Government is entitled ts 
have decided now, the issues of relief. 


On records strikingly similar to the one herein, this 
Court has explicitly sanctioned the very forms of relief 
imposed in this case. See eg. H.E.O.C. V. Local 28, 
supra; Rios v. Enterprise Ass’n of Steamfitters, Local 
638, supra; see also Patterson V. Newspaper and Mail 
Deliverers’ Union, supra. 


As this Court has affirmed time and again: 
“the chjective of Title VII is to ‘attack the scourge 


of racial discrimination’ which has ‘caused mani- 
fold economic injuries, rates of unemployment and 
privation among racial minority groups.’ United 
States v. Wood, Wire & Metal Lathers Intl. Union, 
341 F. Supp. 694, 699 (S.D.N.Y. 1972), aff'd, 
471 F.2d 408 (2d Cir.), cert. denied, 412 U.S. 939 
(1973).” Patterson v. Newspaper & Mail De- 
liverers’ Union, supra, 514 F.2d at 771-72. 


To achieve this statutory mandate, district courts have 
been given broad equitable power to choose appropriate 
remedies once discrimination has been proved. Franks 
v. Bowman Transportation Co., 424 U.S. 747, 763-64 
(1976) ; Rios v. Enterprise Ass’n of Steamfitters of Local 
638, supra, 501 F.2d at 629. In that context, the familiar 
terms “complete justice” and “necessary relief” applied 
to the granting of equitable remedies have acquired clear 
meaning according to the Supreme Court: “Where racial 
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discrimination is concerned, ‘ he [district] court has not 
merely the power but the duty to render a decree which 
will so far as poss:ble eliininate the discriminatory effects 
of the past as well as bar like discrimination in tae 
future.’ Louisana v. United Sintes, 380 U.S. 145, 154 
(1965)” (emphasis added) Albermarle Paper Co. v. 
Moody, supra, 422 U.S. at 418. 


Appropriate ielief .an be denied or, accordingly, re- 
versed on appeal “ ‘only for reasons which, if applied 
generally, would not frustrate the central statutory pur- 
poses of eradicating discrimination throughout the 
economy and making persons whole for injuries suffered 
through past discrimination.’” Franks v. Bowinan Trans- 
portation Co., supra, 424 U.S. 770, citing to Alber- 
marle at 421 (emphasis added). In sum, the discretionary 
powers vested in the district courts were designed to 
“make possible the fashioning of the most complete 
relief possible.” Albermarle, supra, 422 U.S. at 421 (em- 
phasis added). See also Morrow V. Crisler, 491 F.2d 1053 
(5th Cir.) (in banc), cert. denied, 419 U.S. 859 (1974) 
(Court found that the district court should have ordered 
more affirmative relief) ; Bowe v. Colgate-Palmolive Cam- 
pany, 416 F.2d 711, 721 (7th Cir. 1969) (where dis- 
crimination was proved in a Title VII class action, “The 
full remedial powers of the court must be brought to bear 
and all appropriate relief given.” ) (emphasis added). That 
is what Judge Tenney did here and in each instance the 
relief was completely justified. In remanding the ques- 
tion of relief so that the district judge “may conduct a 
full evidentiary hearing concerning the practices and 
procedures in the construction industry” (slip op. at 
2492), the panel did not give proper consideration to the 
extensive trial record at least as to the unions. 


There was extensive proof in the record to justify 
the imposition of at least those remedies solely applicable 
to the unions, proof which was more than adequate in 
other Second Circuit cases to sanction such relief. 
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These cases were followed by Judge Tenney here. For 
example, to remedy the long-continued, deeply engrained 
past and on-going discrimination—well-proven at trial 
(swpra Point I1)—a remedial minority membership goal 
was ordered, as was done in the Local 28 case, 532 F.2d 
at 830, and in Rios.* In view of the continuing dis- 
criminatory actions of the unions, well past the effective 
date of Title VII, their sheer size and the myriad of 
tasks that must be assured throughout the period of the 
affirmative action program, and the need to not return 
to the court at every minor juncture, the appointment of 
an administrator, as in Rios and Local 28, was also war- 
ranted.** Back pay was also justified for those dis- 
criminated against by the Unions; in view of the proof 
offered at trial it was required under Albermarle, supra. 
The formula used here was almost identical to that ap- 
proved by this Court in Local 28. 


Obviously a requirement that admissions criteria be 


fair, objective, not unnecessarily onerous and job vali- 
dated is appropriate, and the training and recruitment 
requirements are also well within a court’s normal dis- 


* This “goal” indeed was not a hiring quota and its imposition 
was justified even under the two pronged test mandated by 
Kirkland v. New York State Department >f Correctional Services, 
520 F.2d 420 (2d Cir. 1975), rehearing denied, 531 F.2d 5 (1975), 
cert. denied, 45 U.S.L.W. 3249 (Oct. 5, 1976) (i.e. “clear-cut pat- 
tern of long-continued and egregious racial discrimination” and no 
impact on a small “identifiable” group of non-minorities). Further- 
more the method used for setting it at 36% was similar to that used 
in Rios and Local 28, see Point I, supra; and in any event if it 
is to be modified it should be done in a manner that is more 
equitable than using as the revelant geographical reference the 
location where members live. See Point I, supra. 

** The unions made much .o do about the expense of an ad- 
ministrator. However, if they comply with the order, after an 
initial period, he will not have to spend much time. Given a 
combined union membership of over 7500, even a full time 
Administrator could be paid by insignificant yearly assessments 
against each member. 
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cretion in a case like this. Finally, and perhaps most 
importantly are the changes in the hiring hall proce- 
dures and criteria. It is almost self-evident that such 
changes are necessary and appropriate in light of Judge 
Tenney’s findings on referral practices. The hiring hall 
program approved here, without the exclusivity provi- 
sions, is similar to that approved by Judge Frankel and 
this Court in United States v. Wood, Wire & Metal 
Lathers, Local 46, supra. 


All of these provisions have no impact on the con- 
tractors. To delay the implementation of this relief 
further under the guise of additional hearings on the 
“practices and procedures of the construction industry” 
generally would frustrate ‘complete justice” and deny 
to many the “most complete relief [that may be] pos- 
sible.” If all the relief granted by Judge Tenney in this 
Court’s judgment is not yet warranted,* there is at least 
no reason to delay that which is. The speedy grant of 
warranted relief is one of the essential purposes of Title 
VII, as evidenced by that provision of Titie VII requiring 
expedition of these cases, 42 U.S.C. § 2000e-6(b). To 
delay further ihe relief that may be warranted is to 
deny those deserving people at least a portion of their 
justice. Indeed, if such relief is not affirmed, this Court 
would not be fulfilling its “duty to render a decree which 
will so far as possible eliminate the discriminatory effects 
of the past as well as bar like discrimination in the 
future.” Albermarle, supra, 422 U.S. at 418 (emphasis 
added). 


*The Government submits that the contractors were given 
every opportunity to present their views on pertinent facts with 
respect to relief, and that no remand is necessary for them either. 
If rehearing or rehearing in bane is granted, we will gladly 
brief more fully the reasens why relief against the contractor 
associations was entirely proper. 
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In sum, Judge Tenuey had considerably more 
than “some evidence” (slip op. at 2490) before him to 
justify the relief that he ordered. As we have shown 
the record clearly was not “incomplete” (slip op. at 
2491), at least as to the unions. 


CONCLUSION 


The judgment o: liability against Local 15 and 
the district court’s order of relief should be affirmed. 
A remand, if any, should be limited to oniy those 
portions of the district court’s order which directly 
affect the contractors associations. 


Respectfully submi+ted, 


RoBerT B. FISKE, JR., 
United States Attorney for the 


Southern District of New York, 
Attorney for the United States 
of America. 


MICHAEL S. DEVORKIN, 
DENNISON YOUNG, JR., 

Assistant United States Attorneys, 
Of Counsel. 


APPENDIX 


Tables A(1) and A(2) 


The minority civilian work force percentages for the 
areas where Local 15 alleges its members live are set 
forth in the following Tables A(1) and Ai2). The basis 
for the Table A(1) figures is the calculations and sup- 
porting data set forth in the following Tables B(1), 
B(2), and ©. The source of original data is indicated 
in the table (eg., as Table 119). This source is the 
pertinent part of tables in the United States Department 
of Commerce publication General Social and Economic 
Characteristics, 1970 Census of Population, New York. 
Copies of the pertinent parts of these tables are included 
in this appendix. 


Table A(2) corrects the Table A‘1) figures on the 
basis Bureau of Census data on population undercvunting 


found in United States Department of Commerce, Esti- 
mates of Coverage of Population of Sex, Race, and Age; 
Demographic Analysis, Table 3, at p. 29. (PX 3). Such 
data shows that the census undercounts the total male 
labor force and the Black male labor force by different 
amounts. 


The census tables for New York do not reflect data 
precisely for Spanish Surnamed Americans. The tables’ 
best approximation for persons in these areas who are of 
Spanish origin, or identified as such, is the data listed 
for Spanish language persons, which is defined in Ap- 
pendix B in the above publication. (JA II 31). However, 
not every table of social or economic characteristics pro- 
vides information for Spanish language persons, und 
therefore some conversions must be made. 


A-2 
Tables B(1), B(2) and B(3) 


Table B(1) computes the total civilian male labor 
force with a high school education or less. First, the 
percentages of the male population 25 year: and over 
with a high school education or less in computed. Then, 
assuming this percentage is approximately the same for 
the civilian male labor force, it is multplied times the 
tota! civilian male labor force to determine the civilian 
male labor force with a high school education or less. 


Table B(2) computes the total black civilian male 
labor force with a high school education or less. First, 
the percentage of the black male population 25 years 
old and over with a high school education or less is 
computed. Then, assuming this percentage is approxi- 
mately the same for the black civilian male labor force, 
it is multiplied times the total black civilian male labor 
force to determine the black civilian male labor force with 
a high school education or less. The black male civilian 
labor force as a percentage of the total male civilian 
labor force, without respect to education, is also shown. 


Table B(3) computes the total Spanish language 
civilian male labor force with a high school education or 
less. First, the percentage of the Puerto Rican male 
population 25 years old and over with a high school edu- 
cation or less is computed. Then it is assumed this per- 
centage is approximately the same for the Spanish lan- 
guage male popuiation 25 years old and over a high 
school education or less. Finally, assuming this per- 
centage is approximately the same for the Spanish lan- 
guage civilian male labor force, it is multiplied times the 
total Spanish language civilian male labor force (from 
Table C) to determine the Spanish language civilian male 
labor force with a high school education or less. The 
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Spanish language civilian male labor force as a percent- 


age of the total civilian male labor force, without respect 
to education, is also shown. 


Table C 


This table computes the approximate number of 
Spanish language males 16 years or older in the civilian 
labor force. It is done by assuming that the ratio of 
Spanish language males in the civilian labor force to 
Puerto Rican males in the civilian labor force in the same 
ratio as the Spanish language population is to the Puerto 
Rican population. Table C is then used in Table B(3). 


TABLE A(1) 


Spanish-Language Males in Civi- 
Total Males in Civilian Labor Black Males in Civilian Labor lian Labor Force 16 Years Sid 
Force 16 Years Old and Over Force 16 Years Old and Over And Over Who Have A itigh 
Who Have a High S.hool Edu- Who Have A High School Edu: School Education Or Less Total Minority 
State cation or Less (Table B(1)) cation or Less (Table B(2)) (Table B(3)) 


New Jersey 897,073 95,667 10.66% of N.J. 45,568 5.08% of NJ. 15.74% of NJ. 
New York 2,136,034 332,192 15.55% of N.Y. 226,510 10.60% of N.Y. 26.15% of N.Y. 


TOTAL 3,033,107 427,859 272,078 


% minorities of total civilian 
labor force 16 or over with 


high school education or less 23.08% of Total Area 
Civilian Work Force with 


a high school education 
or less 


% minority of total civilian Black % (Table 8(2)) Spanish Language % 
male labor force without re- Table B(3) 
spect to education 


New Jersey 8.72% of NJ. 4.47 of NJ. 13.16% of N.J. 
New York 13.01% of N.Y. 9.23% ao. N.Y. 22.24% of N.Y. 
11.73% 7.81% 19.54% of Total Area 
Civilian Work torce 


Total Males In 
Civilian Labor 
Force 16 Or Over 
With A Kigh 
School Ed. Or 
Less (Tadle A(1)) 


897,073 
2,136,034 


3,032,107 


Undercount 
Fraction 


State All Males* 


New Jersey 
New York 


TOTAL 


.033 
.033 


033 


Total Males In 
Civilian Labor 
Force 16 Or Over 
(Table B(1)) 


1,224 711 
2,909,021 


4,133,732 


Undercount 
Fraction 
Ali Males* 


New Jersey 
New York 


TOTAL 


033 
.633 


033 


TABLE A(2) 


Corrected Civilian Labor Force Figures Based Upon Census Undercount Percentages 


Black Males in 

Civilian Labor 

Force 16 Or Over 

With A High Undercount 
School Ed. Or Less Fraction 
(Table A(1)) For Blacks* 


95,667 099 
332,192 .099 


427,859 099 


Black Males In 

Civilian Labor Undercount 
Force 16 Or Over Fraction 
(Table B(2)) For Blacks* 


106,735 
378,347 


485,082 


099 
099 


699 


Corrected 
Total 

Col. 1 ~ 
(1-Col. 2)** 


927,687 
2,208,828 
3,136,615 


Corrected 
Total 

Col. 1 = 
(1-Col. 2)** 


1,266,506 
3,008,294 


4,274,800 


Corrected 
Black Total 
Co!, 3 -e 
(1-Col. 4) 


106,179 
368,692 


474,871 


Corrected 
Black Total 
Col. 3 ~ 
(1-Col. 4) 


118,463 
419,919 


538,381 


Corrected Black 
Percentage (Col. 
6 = Col. 5) 


11.45% of N.J. 
16.69% of N.Y. 
15.14% of Total 


Corrected Black 
Percentage (Col. 
6 + Col. 5) 


9.35% of N.J 
13.96% of N.Y 


12.59% of Total 


Spanish 
Language 
% ‘Table 
act))ee* 


5.08 
10.60 
8.97 


Spanish 
Language 
% (Table 
B(3))* se. 


4.44 
9.23 


7.81 


Corrected Minority 
Percentage Of Total 
Male Civilian Labor 
Force 16 Or Over 
With A High School 
Ed. Or Less (Col. 7 
+ Col. 8) 


16.53 
27.22 


24.11 


Corrected Minority 
Percentage Of Total 
Male Civilian Labor 
Force 16 Or Over 
+ Col. 8) 


13.79 
23.19 


20.40 


* U.S. Department of Commerce, Estimates of Coverage of Population by Sex, Race, and Age: Demographic Analysis, PHC (E)-4, Table 3, at 29. PX 3. 
** Original Total = Corrected Total — (Corrected Total x Undercount Fraction) 
or 0= C- (Cx F) 


0o=C (1-F) 


Therefore C= 0 


‘ or Corrected Total = 
(Col. 5 or Col. 6) 


1-F 


made by the Bureau o1 Census. 


Original Total 


PX 3, at 21. 


= (Col. 1 or Col. 2) 
1 — Appropriate Undercount Fraction 


(1 — Col. or Col. 4) 
*** Spanish language figures are uncorrected due to the fact that estimates of the percentage of Spanish language individuals undercounted have not been 


State 


New Jersey 
New York 


TOTAL 


TABLE B(1) 


Total Civilian Male Labor Force 16 Or Over With High School Education Or Less 


Number Of Total Pop. Column 2 ~ Column 3 = 


Male 254. With High Number Of Total % Of Males In Pop. With 
High School Education 
Or Less 


Total Male Civilian School Education Or Less Male Pop. 25-+- 
Labor Force (Table 85) (Table 83) (Table 83) 


1,224,711 906,142 1,237,221 


73.24% 
2,909,021 2,286,522 3,113,966 


73.43% 


4,133,732 3,192,664 4,351,187 73.37% 


Column 1 X Column 4 = 
Civilian Male Labor Force 16 
Or Over With High School 
Education Or Less 


897,073 
2,136,034 


3,033,107 


TABLE B(2) 


Black Male Labor Force 16 Or Over With A High School Education Or Less 


No. Black Males 25+. In Column 2 — Column 3 Column 1 X Column 4 = 
Total Black Males 16 Or Popuiation With High = % Of Black Males In Black Males 16 Or Over In 
Over In Civilian Labor School Education or Less No. Black Males 25+- Pop. With High Schooi Civilian Labor Force With 
State Force (Tabie 92) (Table 91) in Population (Table 91). Education Or Less High School Education Or Less 


New Jersey 106,735 96,727 107,800 89.7% 95,667 
New York 378,347 358,538 408,353 87.8% 332,192 
TOTAL 485,082 455,265 516,153 88.2% 427,859 
Total Black Male Civilian 
Labor Force As A % Of 


The Total Male Civilian 
Labor Force (Table B(1)) 


New Jersey 8.72% 
New York 13.01% 


TOTAL 11.73% 


TABLE B(3) 
Spanish Language Males 16 Or Over tn Civilian Labor Force With a High School Education Or Less 


Col. 5 X (1— 11.6%) = Sp. 
Total Spanish No. Puerto Col. 2 ~ Col. 3 = % Col. 1 X Col. 4 = Sp. Language Males (exclusive of 
Language Male 16 No. Puerto Rican Male Rican Males Of Sp. Language Males Language Males 16 Or black Spanish language males) 
Or Over In 254 In Population With 254 In In Population With High Over In Civilian Labor 16 Or Over In Civilian Labor 
Civilian Labor High School Education Population School Education Force With High School Force With High School Edu- 
State Force (Table ©) Or Less (Table 97) (Table 97) Or Less* Education Or Less* cation Or Less** 


New Jersey 54,336 18,620 19,698 94.5% 51,547 45,568 
New York 268,377 154,998 162,343 95.5% 256,234 226,510 


TOTAL 322,71 3 173,618 182,047 95.4% 307,787 272,978 


Total Spanish 
Male Civilian 
Labor Force As 
A % Of Total 
Male Civilian 
Labor Force 
(Table B(1)) 


New Jersey 4.44% 
New York 9.23% 


TOTAL 7.81% 


* The figure in Columns 2 & 3 are actually figures for Puerto Rican males not Spanish languag® males, since census tables only gives figures for the former 
group. We are assuming that Spanish language males attend school with the same frequency as Puerto Rican males. 

** Census Data inuicate that 11.6% of “Spanish Origin” males in the labor force within the jurisdiction of locals 14 and 15 are black. 1970 Census of Popula- 
tion Subject Reports, Persons of Spanish Origin, PC(2)-1C, Table 2. There is no figure tor Spanish language males so the spanish origin figure is used. 
This additional calculation eliminates certain individuals who have been “double-counted”, once as a black and once as a member of the Spanish origin 
group. Corrected Spanish males = Spanish males — (.116 X Spanish Males) 


TABLE C 


Computation Cf Total Number Of Spanish Language Males 16 Or Over in The Civilian Labor Force 


Male Puerto Ricans 16 Or Over 
In The Civilian Labor Force Spanish Language Pop. (Table 81) Spanish Language Males 16 Or 


(Table 98) Puerto Rican Pop. (Table 81) Over In Civilian Labor Force 
255,196 


105,262, 
1,390,087 


54,336 


a 268,377 
845,775 


1,645,283 


EES 322,713 
951,037 


Table 81. Ethnic Characteristics for Areas and Places: 1970 


{Oete based on sample. see text for meanng of tymoois. x60 text] 


Standard Metropolitan 


Statistical Areas 
Piaces of 50,000 or More 
(or Central Cities) 
Urban Balonce 
Urbanized Areas 
Places of 50,000 or More 
MATIVITY ANC PARENTAGE 
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Table 83. Educational Charecteristics for Areas and Places: 1970 
[Date based on somple, s8e8 Text For munemusn base for derved figures (percent. meckon, etc.) ond meaneng of symbois, see text! 
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Table 85. Employment Status by Sex, for Areas and Places: 1970 
(Date besed on sampte. see text, for muamuen base for dermed figures (percent, median, fc.) ond mearang of 
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Table 91. Social Characteristics of the Negro Population for Areas and Places: 1970 
(Dewe based on sample, see text. for mawnum bese for derwed figures (percent. meri, atc.) ond maaneng of symbols, seo text} 
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Toble 92. Employment Characteristics of the Negro Population for Areas and Places: 1970 
(Care besed on sempie. see text For mawnum base for derrved figures (sercent, medion. fc.) ond magrng of symbole. see text! 
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Table 97. Social Characteristics of Persons of Puerto Ricon Birth or Parentage for Areas and Places: 
1970 
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Table 98. Employment Characteristics of Persons of Puerto Rican Birth or Parentage for Areas and Places: 1970 
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by placing the same in a properly postpaid franked 
envelope addressed: 


WILLIAM D. APPLER, ESQ. James J.S. Gallagher, Esq. 
Bonner, Thompson, Kaplan & 0'Connel Shae, Gould, Climenko & Kramer 
900 - 17th St., N.W. 330 Madison Ave. 

Washington, D.C. 20006 New York, N.Y. 10018 


ROBERT A. KENNEDY, ESQ. Harold R. Bassen, Esq. 
Doran, Colleran, O'Hara, Pollio 211 East 43rd St. 
& Dunne, P.C. New York, N.Y. 10017 
1461 Franklin Avenue 
Garden City, N. Y. 11530 Mary -Helen Mautner, Esq. 
Equal Employment Opportunity Commission 
2401 E. Street, N.W., Washington, D.C. 20506 
And deponent further says that he sealed the said 
envelope and placed the same in the mail chute drop for 
mailing at One St. Andrew's ilaza, Borough of Manhattan, 


City of New York. 
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MICHAEL DEVORKIN 
Sworn to before me this 
fj fal a 
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A iiiown h-hetinds 
/ STEVEN K. FRANKEL 
Notary Puclic, Stcrs of Mow York 
No. 24 7¥05 
Qualified in Kinys County ~G 
Commission Expires March 30, V9. ede 


